STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

SCHOOL BOARD OF PI NELLAS COUNTY,

)
)
Petitioner, )
)
VS. ) CASE NO. 94-1631
)
JAMES RAY, )
)
Respondent . )
)

RECOMVENDED ORDER

On May 10, 1994, a formal adnministrative hearing was held in this case in
St. Petersburg, Florida, before J. Lawence Johnston, Hearing O ficer, Division
of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Keith B. Martin, Esquire
Assi stant School Board Attorney
301 Fourth Street Sout hwest
Largo, Florida 34649-2942

For Respondent: M shele B. Schutz, Esquire
535 Central Avenue
St. Petersburg, Florida 33701

STATEMENT OF THE | SSUE

The issue in this case is whether the Petitioner, the School Board of
Pi nel  as County, should dism ss the Respondent, James Ray, from his enpl oynent
as a drama teacher on annual contract on charges: (1) that on February 10,
1994, rather than contact a school admi nistrator to report the incident, he
al l owed two hi gh school students to take a third, who was inebriated to the
poi nt of being incapacitated, home fromschool; and (2) that on February 11
1994, he allowed the two students to show a vi deotape they had nmade of the
i nebriated student the previous day which contained denigrating and huniliating
scenes of several students physically abusing the inebriated student.

PRELI M NARY STATEMENT

On or about March 9, 1994, the Pinellas County School Superintendent
suspended the Respondent from his enpl oynent as a drama teacher on annua
contract, wthout pay, pending disposition of his recommendati on that the Schoo
Board di smss the Respondent on the charges set out in the preceding paragraph
On March 23, 1994, the School Board nmet and foll owed the Superintendent's
recommendati on. The Respondent requested formal adm nistrative proceedi ngs, and
on March 28, 1994, the matter was referred to the Division of Adm nistrative
Hearings (DOAH). On March 31, 1994, it was scheduled for final hearing on My
10, 1994.



At the final hearing, the School Board called twelve live w tnesses and had
the transcripts of the deposition testinmony of two other witnesses adnmitted in
evidence as Petitioner's Exhibits 1 and 2. The School Board al so had
Petitioner's Exhibits 3 through 10 admtted in evidence. The Respondent called
four witnesses and testified in his own behalf. The Respondent al so had
Respondent's Exhibits 1 through 6 admtted in evidence.

At the end of the hearing, the parties requested and received 20 days in
which to file proposed recommended orders. Explicit rulings on the proposed
findings of fact contained in the parties' proposed recommended orders nay be
found in the Appendix to Recommended Order, Case No. 94-1631

FI NDI NGS OF FACT

1. Until March 23, 1994, the Respondent, Janes Ray, was a drana teacher on
annual contract at the Pinellas County Center for the Arts (PCCA) program at
G bbs High School in St. Petersburg, Florida. He had been on successive annua
contracts since 1990.

2. PCCAis a special programfor the arts. It is |located at G bbs Hi gh
School and operates under the purview of the G bbs H gh Principal and her
adm nistration. But it operates separately under the direction of its own
Coordi nator, who reports to the Principal, and has its own Gui dance Counsel or
who works primarily with the Coordinator, while also part of the school's
gui dance office. The education and work experience of those hired as PCCA
teachers tend to be primarily in the performng arts, as opposed to being in
formal cl assroom teachi ng.

3. PCCA's class schedule differs fromthat of the regular G bbs Hi gh
students. VWhile regular students are dism ssed fromschool at approximtely 2
p.m, PCCA students are in class until approximately 3:30 p. m

The I ncident on February 10, 1994

4. During a class the Respondent was teaching at approximately 2:00 p. m
on Thursday, February 10, 1994, a student of the Respondent, nanmed Marshal, cane
to the door of the Respondent's classroom and got the Respondent’'s attention
The Respondent went to the door, and the student asked the Respondent to step
out in the hall. Wen the Respondent did, the student and anot her student of
t he Respondent, named Sean, pointed to a third student, who had fallen out of a
chair near the door in the hallway and was lying on the floor. The two
apparently sober students told the Respondent, and Respondent could see for
hi nsel f, that the student Iying on the floor was inebriated to the point of
bei ng i ncapacitated. Marshal and Sean told the Respondent that the inebriated
student had been drinking. The Respondent presuned that they were referring to
al cohol consunption. The Respondent told Marshal and Sean that he was going to
contact a school admnistrator, but they pleaded with himinstead to |l et them
take the inebriated student honme. They assured the Respondent that they could
manage it, and the Respondent agreed to let them do so.

5. Since the regular G bbs H gh students were being dism ssed from school
t he Respondent advised themto go out the back door of the school so as to
encounter the fewest people possible.



6. The Respondent did not know the nane of the inebriated student. He
vaguel y recogni zed the student but did not know from where. The Respondent did
not think the inebriated student was in any of the Respondent's classes. The
Respondent never inquired as to the identity of the student.

7. After dealing with the students who had cone to the door, the
Respondent returned to his classroomto advise his class that he had to | eave
the cl assroom and to have one of his students | ead dance exercises in his
absence. He then went to the office a guidance counselor, Cody Cark, to report
the incident. However, since he did not know the inebriated student's nane, he
was unable to identify himfor dark. The three students already had |eft, and
t he Respondent did not know where they were. He and C ark concluded that there
was not hing nore that could be done at that tinme.

8. After speaking with dark, the Respondent returned to his classroom
By the end of class, Marshal returned to the Respondent’'s class and told the
Respondent that Sean had taken the inebriated student home on a regul ar schoo
bus. This time, he indentified the inebriated student by nanme. Marshal also
i nfornmed the Respondent that he had vi deotaped David, the inebriated student,
whil e he was drunk in order to comunicate an anti-drinking nessage to the other
students. (The thene of the nessage was supposed to be, roughly, "make sure you
never get this drunk.") The Respondent did not ask to see the video and did not
ask whet her David agreed its being recorded and shown.

The I ncident on February 11, 1994

9. The next norning, February 11, 1994, the Respondent had only four
students in his first period class. (Sone of his students apparently observed
what sone called "national skip day.") Soneone cane by his classroomto tel
hi mthat the videotape of David drunk the day before was going to be shown in
the first period classroomof another teacher, Keven Renken

10. At the tinme, the Respondent thought that the video had been recorded
after the three students had |l eft the Respondent's cl assroom door on the
previous afternoon. He again did not ask to preview the video. Although the
Respondent did not ask, he had the inpression that David was aware of and agreed
to the showi ng of the videotape. The Respondent al so was assum ng that Renken
had approved of the showing. He did not verify either assunption

11. Meanwhile, Marshal had only told Renken that he had "a fil mof soneone
being drunk.” He also told Renken that the purpose of the videotape was to
conmuni cate an anti-drinking nmessage. It was not clear fromthe evidence that
Renken understood the video to be a recording of a student actually being
i ntoxi cated, as opposed to acting. Marshal nanaged to gi ve Renken the
i npression that the Respondent had approved the showi ng of the videotape, and
Renken did not previewthe tape.

12. \Wen the Respondent and his four students arrived at Renken's cl ass,
Renken was attending to matters at his desk, and the video had just begun. The
Respondent told Renken that he understood that a videotape was being shown in
Renken's classroom This question confirned to Renken that the Respondent
al ready knew sonet hi ng about the videotape and, perhaps, had previewed it and
had approved it. The teachers did not discuss with each other whether the
vi deot ape had been previ ewed or approved.

13. Wen Marshal saw that the Respondent and his class were arriving, he
rewound and restarted the tape. The Respondent stood and watched the vi deot ape



with the students while Renken continued to attend to the matters at his desk.
Soon after the Respondent arrived, Renken got up fromhis desk and asked the
Respondent to be in charge of both classes while he left the classroomto copy
some paperwork. The Respondent naturally agreed, and Renken left the classroom
for approximately fifteen mnutes. Wen Renken returned to the class the

vi deot ape was al nost over. (It only lasted approximately 25 mnutes.) It is
not clear at what point in the showi ng of the videotape Renken left the room or
what point he later returned. He did not see very nmuch of it. The Respondent,
on the other hand, watched the entire videotape with the students.

14. The videotape, which actually had been nmade during the norning on the
previ ous day, was disgusting. It began by show ng David unconsci ous on the
floor of a roomin Marshal's house next to what appeared to be, and what Marsha
descri bed on the videotape as being, green vomt. Right at the outset, Marsha
nocked David for having gotten so drunk and verbally abused himby calling him
nanes that were vulgar, hunmiliating and denigrating. Fromthe beginning, the
Respondent (and, if he was wat chi ng, Renken) should have realized: (1) that the
vi deot ape was i nappropriate for viewing by the class; (2) that he should have
suspected that David had not agreed to its viewing by the class; and (3) that he
shoul d have suspected that Renken did not knowi ngly approve show ng the
vi deotape to the class. He should have stopped the tape at |east to question
Davi d and Renken.

15. The longer the tape ran, the nore obvious and clear these judgnents
shoul d have becone to the Respondent. Subsequent footage showed David, while
still lying unconscious on his stomach, being dragged by his feet, with his face
scraping along the floor, out of the house and onto a concrete porch, |eaving a
trail of green vomt. On the porch, the other teenagers present (all nale)
continued various fornms of physical and verbal abuse (which continued throughout
the videotape.) Wen David regained sem -consci ousness and began to nove, they
allowed himto fall off the porch on his face. (The porch was approxi mately two
feet above ground level.) As he was |eaning against the porch while trying to
stand up, still only sem -conscious and totally incapable of protecting hinself,
they took turns pouring hot and cold water, flour, and urine on him |In a later
segnent, David is shown standi ng outside the house and is heard trying to
protest and plead with the teenagers to stop hosing himdown with a garden hose.
He is seen attenpting to stagger away and returning to the concrete porch, and
it is obvious that he easily could have fallen and seriously injured hinself.

He stops on the porch to | ean agai nst the house, and the physical and verba
abuse continues. In a third segment, David is seen lying in a bathtub, again
unconsci ous. There, the physical abuse continues. The other teenagers pour
shanpoo, gel, and powder on him Later, they put nail polish and |ipstick on
his face, and one of themgrabs his hair and bangs the back of his head agai nst
the bathtub. Finally, they take turns standi ng spread-eagle on the edge of the
tub and attenpting to urinate on David. At |east sonme, but maybe not all, of
them actually urinate on him

16. The Respondent exhibited appallingly poor judgnment in passively

wat chi ng the videotape to its conclusion. It was clearly probable, if not
absol utely obvi ous, that showi ng the videotape to the class was humliating and
denigrating, not only to David but to the others as well. (Al though Marshal and

Sean obviously did not realize it, the videotape raised serious questions about
their character.) Yet, the Respondent concluded that he did not have "the
right" to stop the videotape because it supposedly was the result of Marshal's
and Sean's attenpt at artistically and creatively expressing an "anti-drinking"
message. It is difficult to detect the supposed artistic or creative content in
the videotape. Even if there were any, the Respondent clearly should have



recogni zed his "right" as a teacher to stop the humliating and degrading
vi deotape. He did not even think to stop it in order to ascertain whether
Renken and David i ndeed had approved of showing it. (In fact, neither had.)

17. After the videotape finished, the Respondent left with his class.
Nei t her he nor Renken confiscated the videotape to prevent it from bei ng shown
again. As a result, between class periods, Marshal began to show it again.
VWhen gui dance counsel or Clark | ooked in to check the classroom where he was
pl anning to lead a tour during the next period, he briefly saw what was goi ng on
and told Marshal to stop the tape and bring it to himlater. (dark did not
confiscate the tape either. It was not clear fromthe evidence what parts of
the videotape Clark was able to see.) When the Respondent returned to the
cl assroom where his next class was being held, Marshal was in the process of
showing it again. This time, the Respondent told himto stop the tape but stil
did not confiscate it.

Expect ati ons of Pinellas County Teachers

18. At the beginning of each school year, all Pinellas County teachers
recei ve a copies of the Pinellas County Teacher Handbook and Code of Student
Conduct. They are told to read and be famliar with them

19. According to the Pinellas County Teacher Handbook, while the use of
gui dance counselors for help with mnor discipline problens related to
instruction is perm ssible, for other discipline problens teachers are to
contact the appropriate assistant principal. Wile the Teacher Handbook
encour ages teachers to "handle as many di sci pline problens as possible w thout
jeopardi zing the learning environnent," it also provides that najor offense
should be referred directly to the assistant principal's office. The Teacher
Handbook i ncl udes, anong disciplinary offenses classified as nmajor, being in
possessi on or under the influence of "an unknown substance.”

20. The Teacher Handbook al so includes the follow ng provisions froman
out dated version of the Principles of Professional Conduct for the Education
Pr of essi on:

oligation to the student requires that the
educat or:

Shal | make reasonable effort to protect
the student fromconditions harnful to
learning or to health or safety.

21. The Teacher Handbook al so requires that teachers be famliar with the
"Code of Student Conduct." Anong other things, the "Code of Student Conduct”
prohi bits the use or possession of illegal drugs, materials, substances, or
al cohol i ¢ beverages on school property or prior to arriving at school and
provides that a student violating the prohibition will be suspended and
recommended for expul sion.

| pact on Teacher Effectiveness

22. David did not agree to showi ng the videotape. On the norning of
Friday, February 11, 1994, Marshal and Sean told himthat they had vi deot aped
David while he was drunk the day before and that Marshal had the videot ape.

They said they were going to show the video in class that day. David did not
think they were telling himthe truth and did not think there actually was such
a videotape. In any event, he was preoccupied as a result of also being told by



Mar shal and Sean that they had brought himto school the day before. He was
concerned that he may have been "referred" to the adm nistration for discipline
for being intoxicated on canpus.

23. David went to ask guidance counselor Cark and was told that d ark had
not "referred" himbut that the Respondent m ght have. Wen he went to see the
Respondent between the first and second period of class, the Respondent reveal ed
to David that there was a videotape and that it already had been shown during
first period in M. Renken's class. David then went to Renken's first period
cl assroom where Marshal and Sean were show ng the vi deotape again. David
wat ched for just a short time, but |ong enough to be shocked and di sgusted, as
well as humiliated. He left the classroomand went to report to C ark what
Mar shal and Sean were doi ng.

24. David has been seriously adversely affected by the videotape and its
havi ng been shown at school. He already did not have a good self-concept. As a
result of the videotape and its being shown at school, and the aftermath,
including this proceeding, he nowis in counseling. He thinks former friends
and aquai tances have been avoiding him He verbalizes strong anger at,
disillusion with, and distrust of Marshal and Sean. He thought they were his
friends but no | onger does after what they did. He does not verbalize simlar
feelings about the Respondent. To the contrary, he appreciates the Respondent's
willingness to allow Marshal and Sean take hi m home from school on Thursday,
February 10, and does not blame himvery nuch for the videotape being shown the
next day. On the other hand, he bl anes hinself for causing the Respondent's
di smissal and is experiencing difficulty dealing with the resulting guilt he
feels.

25. On the other hand, David's nother faults the Respondent on severa
counts. First, she believes he shoul d have taken steps to ascertain what
Davi d's problemwas on the afternoon of Thursday, February 10, instead of taking
the word of Marshal and Sean that he was drunk, presunably on al cohol, but that
he was "okay." Second, she thinks she should have been notified so that she
could have made arrangenents to get David home and take care of him Third, she
t hi nks the Respondent exposed not only David but, as far as he knew, al so other
students to safety risks by allow ng Marshal and Sean to take David honme on the
bus. Finally, she faults himfor allow ng the videotape to be shown in the
cl assroom on Friday, February 11. She thinks the Respondent should be
di sm ssed. She would no | onger entrust the Respondent with David's safety and
wel fare, and she does not think the Respondent should be entrusted with the
safety and wel fare of any other students. She has given the School Board notice
that she and her husband intend to clai mdanmages for personal injuries to David
as a result of the incidents on February 10 and 11

26. Several other students also were appalled at the videotape that was
shown on Friday, February 11. They also found it to be disgusting, degrading,
and humiliating. They enpathized with David and were upset at Marshal and Sean
and the other teenagers involved in making the videotape. They also were
surprised and perplexed that the teachers were allowing it to be shown. They
kept watching the Respondent as the vi deotape was being shown to see if he was
going to stop it.

27. The evidence is that, as a result of the incidents on February 10 and
11, the Respondent's effectiveness as a teacher in the school district has been
seriously inpaired.



28. At the sane tinme, many other students and parents think the Respondent
can continue to teach effectively. Wthout question, except for the incidents
on February 10 and 11, the Respondent has been a fine teacher. Sone report that
he is one of the best teachers in the school. Except for the incidents on
February 10 and 11, he has been caring and concerned for the students. The
students have responded to those good qualities and have liked and respected the
Respondent. The Respondent has been able to engage his students in the |earning
process and elicit a good educational response fromhis students. The incidents
on February 10 and 11 represent unfortunate bl em shes on an otherw se
commendabl e teaching record. It certainly is possible that the Respondent wil|l
be able to rehabilitate hinself so as to be worthy of consideration for future
annual contracts with the School Board.

Di sci pline of hers Invol ved

29. The Respondent was not the only School Board enpl oyee who was
di sciplined for conduct related to the incidents on February 10 and 11, 1994.
Cody O ark was reprimanded for not notifying admnistration and David's parents
at approximately 3:30 p.m, when he first |earned fromthe Respondent that David
was the intoxicated student who had been brought to the Respondent's cl assroom
earlier that afternoon, and for not confiscating the videotape he saw Marsha
pl ayi ng the next nmorning. Keven Renken was suspended wi thout pay for ten days
for his role in allowing the videotape to be shown on Friday, February 11, 1994.
It is found that the nature and extent of their roles, and questions regarding
the extent of their know edge of the content of the videotape, can justify
taking | ess severe action agai nst them

30. There was no evidence of any simlar incidents involving School Board
enpl oyees. The Respondent introduced evi dence of discipline resulting from
ot her kinds of incidents in an attenpt to denponstrate that disnmissal is too
severe in relation to the Respondent's actions (or inactions). But those other
incidents were too dissimlar to conpare with the Respondent’'s action (or
inaction) in this case, and the School Superintendent explained valid reasons
for viewing the action (or inaction) by the teachers involved in those cases as
bei ng | ess egregi ous.

CONCLUSI ONS OF LAW

31. The School Board can suspend or dismss instructional staff on annua
contract during the termof the contract only for "just cause." Section
231.36(1)(a) and (6)(a), Fla. Stat. (1993).

32. The School Board is required to prove the charges agai nst the
Respondent by a preponderance of the evidence. Allen v. School Board of Dade
County, 571 So. 2d 568 (Fla. 3d DCA 1990); Dileo v. School Board of Dade County,
569 So. 2d 883 (Fla. 3d DCA 1990); South Florida Water Managenent District v.
Cal uwe, 459 So. 2d 390 (Fla. 5th DCA 1984).

33.  "Just cause includes, but is not limted to, misconduct in office,
i nconpet ency, gross insubordination, willful neglect of duty, or conviction of a
crime involving noral turpitude.” Section 231.36(1)(a), Fla. Stat. (1993).

34. F.AC Rule 6B-4.009(3) further defines "m sconduct in office," as
used in Section 231.36(1)(a), as "a violation of the Code of Ethics of the
Educati on Profession as adopted in Rule 6B-1.001, F.A C., and the Principles of
Pr of essi onal Conduct for the Education Profession in Florida as adopted in Rule



6B-1. 006, F. A C.,

ef fecti veness in the school system"”

35.

36.

F.A. C. Rule 6B-1.001 provides in pertinent part:

(1) The educator values the worth and dignity
of every person .

(2) The educator's primary professiona
concern will always be for the student and
for the devel opment of the student's
potential. The educator will therefore
strive for professional growth and will

seek to exercise the best professiona
judgrment and integrity.

(3) Aware of the inportance of maintaining
t he respect and confidence of one's

col | eagues, of students, of parents, and of
ot her nmenbers of the community, the educator
strives to achieve and sustain the highest
degree of ethical conduct.

The Code of Ethics of the Educati on Profession

which is so serious as to inpair the individual's

in general, is

aspirational in nature. The provisions the Respondent is accused of violating
in this case, particularly, are not susceptible, in nost cases, of form ng the

basi s for suspension or dism ssal
"val ui ng,
case did not

37.

38.

"seeking" and "striving." It is concluded that

They speak exclusively of the educator

the evidence in this

prove a violation of F.A C. Rule 6B-1.001(1)-(3), as witten.

By conparison with the Code of Ethics, the Principles of Professional
Conduct for the Education Profession set nore definite and neasurabl e standards
of conduct. F.A C Rule 6B-1.006 provides in pertinent part:

(1) The follow ng disciplinary rule shal
constitute the Principles of Professiona
Conduct for the Education Profession in
Florida and shall apply to any individua
hol ding a valid Florida teacher's
certificate.

* * *
(3) Obligation to the student requires that
t he indi vi dual
(a) Shall make reasonable effort to protect
the student fromconditions harnful to
learning or to health or safety.

* * *

(e) Shall not intentionally expose a student
to unnecessary enbarrassnent or di sparagemnent.

As for F.A.C Rule 6B-1.006(3)(e), its elenents

"intentionally expos[ing] a student” (2) "to unnecessary"
di sparagenent.” Here, it is clear fromthe evidence (1) that it was not
necessary for the Respondent to allow the videotape to be shown, (2) that it

enbarrassed and di sparaged Davi d,
intentionally.

specific intent is not a necessary elenment of the offense;

act

di sparagenent is sufficient.)

i ncl ude (1)
(3) "enbarrassnent or

and (3) that the Respondent acted
(A specific intent to enbarrass or disparage was not proven, but

a general intent to

in a way in which one reasonably could expect to result in enbarrassment or



39. As nentioned, F.A C. Rule 6B-4.009(3) requires that, to justify
di sm ssal or suspension of a teacher, the violations nust be "so serious as to
impair the individual's effectiveness in the school system"” It is concluded
that the evidence in this case proves that the Respondent's was serious enough
to "inmpair" his "effectiveness."

40. As as result, it is concluded that the Respondent was guilty of
"m sconduct in office,” as defined by F.A.C. Rule 6B-4.009(3), providing just
cause for the Respondent's dism ssal during the termof his teaching annua
contract.

RECOMVENDATI ON
Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
recommended that the School Board of Pinellas County enter a final order
di sm ssing the Respondent, Janes Ray, from enploynent under his annual teaching
contract.

RECOMVENDED t his 13th day of June, 1994, in Tall ahassee, Florida.

J. LAVRENCE JOHNSTON

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 13th day of June, 1994.

APPENDI X TO RECOVWENDED ORDER, CASE NO 94-1631

To conply with the requirenments of Section 120.59(2), Fla. Stat. (1991),
the following rulings are made on the parties' proposed findings of fact:

Petitioner's Proposed Findings of Fact.

1.-40. Accepted and incorporated to the extent not subordinate or
unnecessary.

41. Accepted but subordinate and unnecessary, and | ast sentence is
concl usion of |aw

42. Accepted but subordi nate and unnecessary.

43. Accepted but subordi nate and unnecessary. Also, nost of the news
articles reported phases of the dism ssal process.

44. Accepted and incor porat ed.

Respondent' s Proposed Fi ndi ngs of Fact.

1. Accepted and incorporated.
2.-4. Accepted but subordi nate and unnecessary.



5.-9. Accepted and incorporated to the extent not subordinate or
unnecessary.

10. Rejected as not supported by the evidence.

11. As to E-2, accepted but unnecessary. (Also, omts: "i.e., contacting
parent, detentions.") As to E-3, rejected as not supported by the evidence.

12.-13. Accepted but unnecessary. However, the statenents and cl ear
i nferences in the handbooks and rules, including the excerpts from an outdated
version of the Principles of Code of Professional Conduct, required the
Respondent to act differently than he did.

14.-17. Accepted and incorporated to the extent not subordinate or
unnecessary.

18. First sentence, accepted and incorporated. As to the second sentence:
rejected as contrary to the greater weight of the evidence that "the purpose”
was to di ssuade other students from abusi ng al cohol; accepted and i ncorporated
that Marshal and Sean stated that was a purpose of the videotape.

19. Accepted and incor por at ed.

20. Rejected as not established that they "drug" [sic] David, or that
Cark was listed as an administrator. (dark was listed as a "Counselor.")

21. Rejected as contrary to the greater weight of the evidence that they
said David was "drunk” or "nessed up."” (They said he was "sick." They assured
her twi ce that David was nonetheless "alright.” The third time she asked, David
managed to |lift his head and smile at her. She thought they were acting.)

O herwi se, accepted but unnecessary.

22. Accepted and i ncorporated.

23. First sentence, accepted and incorporated. Second sentence, rejected
as contrary to the greater weight of the evidence

24. Accepted but unnecessary.

25. Accepted and i ncorporated.

26-27. Accepted but unnecessary. (It was not clear fromthe evidence that
t hey knew or shoul d have known David's condition.)

28. Accepted and incorporated. (However, it would not have been dark's
job, and apparently was not Cark's nature, to reprinmnd the Respondent. He
certainly conmuni cated to the Respondent that there was not much either of them
could do without the identity of the intoxicated student, and the two of them
engaged in considerable effort to try to deduce the student's nane.)

29. Accepted and i ncorporated.

30. Rejected as contrary to the greater weight of the evidence that
Mar shal cane back "shortly" after the Respondent left Cark's office

31.-35. Accepted and incorporated to the extent not subordinate or
unnecessary.

36. Rejected as contrary to the greater weight of the evidence.

37.-38. Accepted and incorporated to the extent not subordinate or
unnecessary.

39. Rejected as contrary to the greater weight of the evidence that the
period was "short"; it was about 15 m nutes.

40. Rejected as contrary to facts found and to the greater weight of the
evi dence.

41.-42. Accepted and incorporated to the extent not subordinate or
unnecessary.

43. Last sentence, rejected as not being clear fromthe evidence why the
Respondent did not |et Marshal show the tape during the second cl ass period;
however, that is the reason given by the Respondent in his testinony.

O herwi se, accepted and incorporated to the extent not subordinate or
unnecessary.

44. Rejected as contrary to facts found and to the greater weight of the
evi dence that there were no "drastic reactions.” The Respondent hinself found
the tape to be "disgusting,"” and so did several other students. However, they



apparently were following his | ead, |ooking at the Respondent and waiting to see
his reaction (reasonably, expecting himthe stop the showing.) Al so, rejected
as contrary to facts found and to the greater weight of the evidence that the
Respondent did not shut off the videotape only because "he did not want to
override M. Renken." He also testified that he did not want to stifle the
"creativity" of Marshal and Sean. It is not clear why the Respondent had the
poor judgnment to let the videotape be shown.

45. Accepted but unnecessary.

46. Accepted and incor porat ed.

47. Rejected as not established by the evidence.

48.-52. Accepted but subordi nate and unnecessary.

53. As to the first sentence, he testified that students needed to be
protected, not teachers. Second and third sentences, rejected because he made
it clear that each case is decided on its own facts and that the Respondent's
evidence did not recite all of the pertinent facts. Fromthe facts contained in
t he Respondent's evidence, the Superintendent recalled: in one case, a teacher
got a three-day suspension for pushing a student, who did not belong in the
cl assroom and refused to | eave, out the door, accidentally causing the student
to bunmp his head and cut his armslightly; in another, a teacher got a five-day
suspensi on for becom ng upset at a student who hit himin the face with a thrown
wad of paper, chasing the student with a stool, and accidentally injuring the
student's hand slightly when he threw the stool on the floor; and, in a third, a
teacher was suspended for five days for drinking off canpus with adult students
and for driving themand a school staff nmenber while "appearing to be under the
i nfl uence of al cohol ."

54.-60. Accepted and incorporated to the extent not subordinate or
unnecessary.

61. Accepted and incorporated as to specific references to videotapes and
their confiscation. But several nore general guidelines applied and were
adequat e.

62.-64. Accepted but subordinate to facts contrary to those found, and
unnecessary. The guidelines were adequate to informthe Respondent as to what
he shoul d have done in this case. (Even wi thout know ng the specifics of the
gui delines and rules, Nurnela knew fromintuition that the Respondent had
violated them Even Ponerantzeff testified that, from her understandi ng, never
having seen it herself, the videotape was beyond the limts of what she would
have all owed students to show and see.)

65. Rejected as contrary to the greater weight of the evidence that he
testified student and parent reaction was the sole basis for determ ning teacher
ef fecti veness. (It can be one factor.)

66. Accepted but subordi nate and unnecessary.

67. Rejected as contrary to the greater weight of the evidence that they
made t hat generalization.

68-70. Accepted and subordinate to facts found.

71.-72. Accepted but subordinate and unnecessary.

73. Rejected that they were instructed that signing any petition for the
Respondent could result in discipline, only signing one that Shorter had not
pre-approved, in accordance with school policy.

74. Accepted but subordi nate and unnecessary.

75. Rejected as not established by the evidence.

76.-77. Accepted but hearsay that cannot support findings.



COPI ES FURNI SHED:

Keith B. Martin, Esquire

Assi stant School Board Attorney
301 Fourth Street S. W

Post O fice Box 2942

Largo, Florida 34649-2942

M shel e B. Schutz, Esquire
535 Central Avenue
St. Petersburg, Florida 33701

Howar d Hi nesl ey

Superi nt endent of School s
School Board of Pinellas County
301 Fourth Street S. W

Largo, Florida 34640-3536

Honor abl e Doug Jamner son
Commi ssi oner of Education

The Capito

Tal | ahassee, Florida 32399-0400

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt to the School Board of Pinellas County
witten exceptions to this Recommended Order. Al agencies allow each party at
| east ten days in which to submit witten exceptions. Sone agencies allow a

| arger period within which to submt witten exceptions. You should consult
with the School Board of Pinellas County concerning its rules on the deadline
for filing exceptions to this Recommended O der



